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| Surname 6 GOURT 
xf 
4 WORTH-OAR — 
1 — DI EMBER TE 1829. ’ 
JI — a aad, Cathe. 4 . 
ob Kerr'& Roy » Petitioners 
olde ee on Fiint- ¢From@range. 
4 sof the Univer- 
Where . re are chi we ef the same mother, some wedlock * 


e former class may inherit the! 
* aand the latter may inherit from each other ; bat the latter 

© inberit from the former, nor can ‘the mother, in any case, inherit 
from the latter. ~ & 


The stated. that James Flintham died intestate 
without any widow, child or other issue survi- 
yee sed of a considerable personal estate, 
Which, ligd come to the bands of the Defendant Holder, 
as his-administrator—that the intestate was the illegiti- 
mate child of the petitioner ilsey, and that the petitioners 
Thomas, Catherine and Nancy, were the brother and sis; , 
ters of the intestate ; and the petitioners prayed that the 
Defendant might account with them for the personal es- ° 
tate of his intestate. | 

The answer of Holder averred his readiness to settle 
with and pay to the parties really entitled, but alleged , » 
that he had been advised by Counsel, that the Trustees” ’ 
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346 — CASES ARGUED AND DETERMINED IN THE 


Dre, 1829. of tile University and not the petitioners, were entitled, 
“~~~ and prayed that the question of right might be er * 
— between the — might pay’ ‘ad 
‘ direction of the Court. + 
Upon the coming in ‘Holder’s *. the T 
, were made Defendatits,” and insisted that they bee 
titled, averring tha intestate was a ; 
therefore the petitioner Ailsey conld not take,-dnd de 
ing any knowledge of the relationship -to the int 
claimed by the other petitioners. — 
Upon the hearing befuré his honde Juidge Norwoop, 
* — inthe Court below, it ap that the 
the illegitimate child of the petitioner. 4 
* without wife or issue, and that the other 
foil the children of the said Jilsey aad born iw Jawful 
lock, and thereupon bis Honor declared; that the peti- 
2 was not entitled to peart ol the i ’ 
. tate’s estate, that the Tru —* e — 
— but tha ther and siste 
—* as next of kin and distributees, 
7] o . — —— me 
— ich —— the Trustees appealed. bi 
&, . ‘The gguse was argued here by Gaston, for the Agi sa 
‘ lants. and Wash, who was to have — ie Sapper? of os . s 
the decree, was stopped by the Court. >. » - 24 
The act of 1799, ch. 522, upop the — of 
which the case turned, entitled “ amact.to make. 
sion for.natural born children,” is in these 
“ That where any woman shall die intestate, leaving? 
children, cowmonly called illegitimate or natgral, born » 
. out of wedlock, and no children born in lawful wedlock’ 
all such estate whereof she shall die seised or possessed 
© of, whether real or personal, shall descend to and. bé 
eqnally divided among such illegitimate or natural born 
children, and their representatives, in the same manner 
as if they had been born in wedlock ; and if any such 
“illegitimate or natural born child shall die intestate, 
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hout leaving any child or children, his or her atate, 
well reel as personal, shall descend to, and be equally 
-and' sisters born of 
ir representatives, i tin 
gulations and res- 
wfal wedlock ; any 
notwithstandiag.” 








» ur custom to the con 


Rérrim, J udge.—This case depends upon the just con- 
strnction of the act of. 1799, (Rev. ch. 522.) It is ton- 
led, for the Appellants, that the decree is erroneous, 
yords of ‘the act confine its Operation to the 
where: ‘there. are bastard children of a mo- 
no children born in lawful wedlock ; or at 














ally rate, that/no construction can carry it further, than 
to let in — alohe to descents from bastardsa, Cer- 
ly the claim of the University must prevail; ‘unless 


id by a fai truction from the statute—since 


naw, there is fo collateral — e from 

a bastard. i 2 
It is to be — however, that even a refinement 
_wodld be allowable, - that led to an heir, and prevented 
“property from being derelict. Our law leans against 
» escheats.- Half-blood has been admitted, although there 
be nota ‘of the first purchaser’s mingled with it.— 
Parents * from children ; widows from husbands; 

bastards fi mothers, and from each other. 

wo cases are expressly embraced in the act ; the one 
descents from the mother, the other descents from the 
bastards themselves. As to the former, there can be no 
doubt, that the bastard cannot inherit, if the mother 
leave a legitimate child. ‘The words are, where the mo- 
tlier “leaving no childfen born in lawful wedlock,” her 
estate shall descend to her illegitimate childreny The 
capacity of the bastard to inherit from his niother is, 
therefore, expressly limited to the single case of the mo- 
ther’s leaving no issue but bastards. We can be at no 


Dec. ‘1829. 
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Holder. 
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Dxc. 1829. loss for the reason of this provision. The 


— hw 
R grew out of the same policy, which coool laws 


P older. 
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EQUITY CASES 4RGUED AND DETERMINED IN THE 














cluded bastards altogether, namely, an e 


pact, marriage. To» force that. péllicy, our ances 
imposed the rigo alty of an escheat, rather 
admit a bastard to thé succession. Our Le ' 
yielded something to natural \affection, but not so. 
as to impaingthe value to the parties, or the public, of 
that important relation, Bastard⸗ are admitted, when 
there is no legitimate child ; becaase it ig. of common 
terest, that all children should have a competent | 
tenance of parental provision ; and*becausé there 
a natural right in the child to the fruits of th 
labours, untess for better ends they can be bestowed on 
othe cemed more worthy.’ It is still an object, ot 
altogether unattainable, to reform the ‘mother, 
her for the duties of a mother. ian of » 


happy ote offspring? | rany thing has ¢ 












tenden is marriage. The more prudent, the 
will be probability of those happy results: “Toe 
courage the marriage, and prodent marriage of the mo- 
ther, and thereby promote the real good*of the — 
mate issue themselves, the statute holds out this inducec - 
ment to a husband, that-his children shall succeed to the 
whole of their mother’s estate, in exclusion’ of otherss= 
This part of the act does not directly affect the t 
question ; but it has a materal bearing upon it, it 
exhibits a decided preference, founded on the clearest 

and soundest reasons, which have a strong application © 
to"the other parts of the act, and enable us the bettersto 
discover its spirit. The words eaght to be very p 

tive, which should exclude the legitimate altogether from 
succeeding to bastard children,’ when we find the same 

act admitting them alone, in exclusion of the bastanety 

to inherit from the mother. ' 








“shall die intestate, 
uo and 
» and sisters, born 
eir r representatives, 
been ‘horn in lawful 


zitimate other, illegi- 
be ibe succeeds, or the bas- 
leave legitimate. brethren only, 


aly. new; elt was decided in a 
Bh —* —— o lives, by the late Supreme 


eck nnn : lato N.C. Term Rep. 310.)— 
be to both equally. But as the 
ebated there, the Court, is will. 


De fe judi 


ii a, A — * * 
om... to, prev escheat 
id before, namely, updilthe death 


stat * and without lineal heirs; and to® 


entire. ut it is argued, that the 
e ‘bro s and sisters them- * & 


Thi is founded upon the words “any 

pring to the illegitimate children spoken of 

ous sentence, that is to say, bastards of a 

no, legitimate child. It must be adwit- 

ted, that the clause.is badly penned. But it may be con- 
_ Strued without giving the restrictive.and particular mean- : 

ing io these; words or relatives, which shall confine them 

te the happening.of the whole case, provided for in the 

sprexious clause. “Such” need not be referred at. all to 

the. mother, The act does not mean, the bastiipd chil- 

“dren of * such” mother, that is, one leaving illegitimate 

and no legitimate children—but only “such” or “any” 


Vow I. * 42 








*— 1 tna rm, i 
»  &c. Tt is but common, 


— such a construction upon 
ble reason, shall t . 


ject p cuts off both the lines, apo 
existence of two lines is. a casus.o: 

remains as at common law. - his 

be none but bastards, the act e 

herit to each other. Shall that.successiée 
by any other means than —— 
it? Good seuse says, that, t 7 
herit from a bastard brother .¢t 


the ex of a. imate bro a 
hi If the latter ann: 
same as if he wére: not in b 


taken by the Court, in co 

scents ig Bell v. —— 

it was held, that the mother had an estate: 

land, derived by her son. by, descent, | 
though the son left a brother, who, be inp off ine f 

half blood, could not inherit, because there W 4 

ternal uncles and aunts. The mother “inherits i 

the words of the canon, because the intention was t 

pone her, only in favor of brothers and ajators 5 aud if 
they cannot take, she shal}. ; a 

If then bastard brothers may inherit to each. 

notwithstanding the existence of legitimate brothers, may 
not the legitimate brothers in such case succeed as Cop 
heirs ?_ The opinion.of the Court is, that they do. 
seems to fulluw necessarily from the. act, if the pest 
already taken be true. For if the act in its true meal 
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‘a r that sort in the act. There is no provision 
“fora descent ‘front a legitimate to a bastard * de- 








SUPREME COURT —— 






de legitimates, tle latter must be also heirs, 


be divided atmong his brothers and sisters born of 
the sitine mother.” ~ true, the object of 
ature is disclosed in th tle to be, to provide 


. for*bastard children. “Bdi@that will not pestrain the en- 


acting words. They are broad enough to Gover all the 
_ brethren of both kinds; and there is nothing in the gon- 






; t ort to — * their sense. It is manifest; that 
F at and j al considerations which exclude 
: is from 


Succession to the mother, when there 
— have ‘no force to exclude the legiti- 
mate from the succession to a bastard brother. They 
' ply ‘indeed, when a bastard shall claim to 
gi imate brother. Accordingly, we find 











“acent f from ‘bastards alone is within the purview. Hence 
bastards can never inherit but fromthe mother and from 
each other.” But’the reasons, on which the legitimates 
ate constituted sole feirs of the mother, alike require, 
~ thiat’they ‘should be co-heirs of the bastards. If the Le- 


" gislattire vot thouglit so, but had intended to confine 


“bastards to bastards alone, how easy 


’ the 
* _ Would Tt ha been to Say, the estate descend “ to all his 


and sisters, born of the body of the 
Mime mother.” * Instead of that, they say it shall descend 
to alt his maternal brothers and sisters. 

follows, that the brethren born in wedlock succeed 
to & bastard brother in like manner, when that line ex- 
ists by itself, ‘and there i is no surviving bastard brother 
or sister. 

The act is limited to —— between the brethren. 
It does not let the parents in at all, The decree was 
consequéntly right in excluding the mother. 
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‘not confined to the case where ‘there are none * Dre. 1829, 
, aiid Wegitimates’ may be heirs to each other, “~~ 
DB 
‘ohe can inherit, the other must. The words Holder. © 
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= EQUITY CASES ARGUED DET ERMINED IN THE , 


Dre: 1829. The decree to! thersiohe , With costs int 
—~ 
Coart to be paid by * ——— et 
oe = case is not here, because the University ‘alone appe: 
Collier. this decreé must’ be" cettified to” the “Superion 
Orange, with inst to proceed in thie ecu on of 
the decree of that 2,88 | between the ay 
PPTGsy.‘* 4p 
Per Contam, —Let the ger be bea = 
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Frederick H. Collier } 5 
v. 
Lucretia W. Collier, 
For adultery, the Court may divorce a vinculo 


bound to do so. It will in its discretion, ; 
tiage, or decree a separation of the 










soa 


F Where a husband admits his wife to. th ‘kes , 
wa giedse, she hath committed: adultery, he may tat . 
“a — ſor her subsequent miscoudugt. — —5— me 


- Petition for Divorce. The Petitioner stated 
intermarried with the Defendant in bd ar 1894, 
that about a year afterwards, she ‘to illicit 
citations, and had adulterous rater rh with Se ; 
persons—that the Petitioner unwilling: —— 
wife, had removed from the village 
resided into the country, anil had'used cay 
method te reclaim her, but the petition charg 
continued her former habits, and was then livi 
tery. 

The cause was heard below at Septetaber Term, 1 
before his honor Judge Norwoop, when the Jary 
that the Defendant liad committed adultery since 
termarriage With the Petitioner, had borne a child the 
* © fruit of her crime, and was still liting in adultery· 

Upon this finding, the Petitioner’s Counsel moved for 
a divorce from the bonds of matrimony, which the Judge , 
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-gument no note is in the’ R 










* that apon, t 
of divorce was: — of Ttecretiog ay the hee 
but he was bound to dissolve 






iage. Of the ar- 
possession. 


Haxx, Judges=Befordlthe act of 1814; (Reo. ch. 869) 
—— for divorce could only be made to the Le- 


for them to ei- 

‘or from the bonds of 

—— ————— rhe thw ant 

But if jurisdiction had been: transferred to 

7 on subjects of divorce, they must have deci- 
to the existing law. 

transferred full jarisdiction to the 

that year,’ ‘in each case of impotency, or living 





i in adultery, to divorce, either f from bed an or 


from the bonds of matrimony, at their discr As the 
law stood all cases of living in adultery were treated in 
the same way ; but no doubt the Legislature considered 
that extraordinary cases of this kind might occur, at- 
tended with such circumstances, that sentence of separa- 
tion from the bends of matrimony would be both just 
and. proper. The present case seems not to he ove of 
that description, , particularly when the circumstance is 
adverted to, that the Petitioner took the Defendant back 
again after her first transgression. Indeed this circam- 
stance has been the ground of some doubt, whether r the 
prayer of the petition ought to be granted, but it ‘has 
been overcome by considering that the third section of 
the act, ‘which declares that “in case the husband has 
admitted the wife into ‘conjugal sociéty, &c. after’ he 
knew of the criminal fact, it shall'be a perpetual ‘bar, 

to mean that it shall be a bar to'a divorce for that ert 
minal fact, ‘but wot to one of a similar kind of which 
she may afterwards be guilty. 
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— J— P * 
David Dudley, i —— ea 
the opening of this cadse, it. a 
of the Court of Pleas ay 









Per Curtam.—Much danger may. * hem 
ing such a practice. It is therefore ordered, that u 
the Plaintiff shall, at or before the ¢alling of the cau 
at the next term, show that he has res od 
fice, the bjfl shall be dismissed with costs 






Richard Arendell, et al. 
v. } From Ratherford. 
Daniel Blackwell, et al. 


Upon the opening of this cause it appeared to the 
Court, that all the residuary legatees are not parties to 
the suit. 

” Pex Cve1aM.—If the Plaintiff pressed the cause for a 
firal hearing, the bill would necessarily be dismissed for 
want of proper parties. But it is the settled course of 
* Equity practice, not to dismiss in the first instance for 
that cause, but to allow an amendment for the purpose 
of making proper parties ; and as the Plaintiff elects that 
mode, such améndment may now be'made. It cannot 
thowever be done in, this Coart. The cause mast there- 
fore be remanded, with permission to make parties. The © 
Plaintiff to pay the costs of this Court. 3 








At the last Session of the General Assembly, THomas 
Rorrin, Esq. of Raleigh, was elected a Judge of this 

to supply the vacancy by the death of 
J ors Tartor, Esq. late -Justice. 


At the same Session Wini1aM J. ALExanpER, Esq. . 
of Charlotte, was elected Solicitor of the Sixth Circuit Wa 
vice Josnrm Wrsser, Esq. who died during the sggeem 


Be 








